
ORIGINAL llllllIIlllllllllllllll
000008232 7

BEFORE THE ARIZONA CORPORATION
R E C E I V E D . (of 8

Arizona Corporation Commlssioo

2008 F58 29 £3 Ll: 52 DOCKETED
FEB 29 2008

AZ camp CGilil 153C V)'1¢'I'1!l.li
DSCKET Cul.IRGL

n

i  u  5  =1

MIKE GLEASON - Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE DQCKHEU l%v* ""T

DOCKET NO. W-03512A-07-0362

1

2 COMMIS S IONERS

3

4

5

6

7

8

9

10

11 He a ring wa s  he ld in this  ma tte r on De ce mbe r 12, 2007 pre s ide d ove r by Adminis tra tive  La w

12 J udg e  ("ALJ ") Dwig h t D.  Node s .  Ariz ona  C orp o ra tion  C om m is s ion  ("AC C ") C ha irm a n  Mike

13 Gle a s on a nd Com m is s ione r Kris tin K. Ma ye s  we re  in a tte nda nce . Mr. Robe rt Ha rdca s tle  provide d

14 te s timony on be ha lf of P ine  Wa te r Compa ny ("P WCo" or "Applica nt"). Both Mr. Fre d Kra fczyk a nd

15 Mr. Mic h a e l G re e r  re q u e s te d  a n d  w e re  g ra n te d  in te rve n tio n  in  th is  m a tte r  (c o lle c t ive ly

16 "Inte rve ne rs "). Ea ch provide d te s timony on his  own be ha lf. At the  re que s t of J udge  Node s , S ta ff of

17 the  ACC Utilitie s  Divis ion ("S ta ff') pa rtic ipa te d a s  we ll. Mr. P e dro Cha ve s  a nd Mr. S te ve n Ole a

18 provide d S ta ffs  te s timony. Mr. Ole a  a dopte d the  pre -tile d te s timony of Mr. Ma rlin S cott.

19 At the  conclus ion of the  he a ring  J udge  Node s  orde re d pos t-he a ring  b rie fs  from  a ll of the

20 pa rtie s . The  pa rtie s  we re  to a ddre s s  a ny is s ue s  the y fe lt we re  ne ce s s a ry to the  de te rmina tion of the

21 Applica tion. In a ddition, Commis s ione r Ma ye s  dire cte d the  pa rtie s  to brie f two a dditiona l is s ue s .

22 Commis s ioner Mayes  reques ted tha t the  pa rtie s  re s pond to the  following ques tions :

23 1. Doe s  the  p rop os e d tra ns a c tion b e twe e n P WCo a nd  the  Dis tric t v io la te  the  Ariz ona

24

25 2 .  If th e  C o m m is s io n  we re  to  a p p ro ve  th e  Ap p lic a tio n ,  a n d  if it  we re  s u b s e q u e n tly

26 de te rmine d tha t the  K-2 we ll wa s  ca us ing a  re duction in the  productivity of othe r we lls  in

27 the  P ine -S tra wbe rry a re a , would the  Com m is s ion ha ve  the  a uthority to orde r P WCo to

28 s top us ing the  K-2 we ll?

IN THE MATTER OF THE APPLICATION OF PINE
WATER COMPANY FOR APPROVAL TO (1)
ENCUMBER A PART OF ITS PLANT AND SYSTEM
PURSUANT TO A.R.S. §40-285(A); AND (2) ISSUE
EVIDENCE OF INDEBTEDNESS PURSUANT TO
A.R.S. §40-302(A).
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STAFF'S POST HEARING REPLY
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Ea ch of the  pa rtie s  to this  ma tte r file d pos t-he a ring brie fs  in which the y re s ponde d to the
1

2

3

4

relevant issues. Staff hereby submits its response to the briefs filed by PWCo and the Interveners.
1. THE C0)p0)ATI0) COMMISSION DOES NOT HAVE JURISDICTION OVER

THE SUBJECT MATTER OF THE CLAIMS AGAINST DISTRICT ACTION

5 To begin with, it is  important to note  tha t none  of the  pa rtie s  has  disputed the  authority of the

6 Commiss ion to he a r e vide nce  re la te d to the  public inte re s t. The  dispute  a ris e s  ove r wha t a ction the

7 Commiss ion may take  in conjunction with tha t evidence . Much of the  disagreement can be  se ttled by

8 s imply cons ide ring jurisdiction.

9 Inte rvene rs  have argued tha t the  Commiss ion should deny P WCo permiss ion to ente r into the

10 K-2 a gre e me nt be ca use  the  propose d contra ct is  cons titutiona lly de ficie nt. But it is  the  a ctions  ofthe

11 Dis tric t which a re  be ing cha lle nge d. One  a lle ga tion is  tha t the  Dis trict is  without a uthority to ente r

12 into this  a gre e me nt, a nd tha t the  contra ct is  uncons titutiona l a s  a  re s ult. Inte rve ne rs  ha ve  furthe r

13 a sse rte d tha t one  poss ible  re me dy in this  s itua tion would be  tha t a  court could find the  a gre e me nt

1 4  "vo id ". Worthy o f e mpha s is  a re  the  us e  o f the  word  "court" a nd  the  a bs e nce  o f the  word

15 "Commis s ion". The  va lidity of the  unde rlying contra ct is  s imply not with  the  juris diction of the
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28

Commiss ion.

All of the  pa rtie s  a gre e  tha t a ny a ll dispute s  re ga rding contra ct la w, whe the r the y a rise  from

ca pa city, cons titu tiona lity, or e nforce a bility, would  prope rly be  ma de  a nd re me die s  prope rly

propos e d in S upe rior Court. Like wis e , no pa rty dis pute s  tha t the  Commis s ion doe s  not ha ve

juris diction to ma ke  a  le ga lly binding ruling in the  inte rpre ta tion of the  contra ct its e lf. Ins te a d, the

Inte rve ne rs  a re  a s king tha t the  Commis s ion cons ide r the  contra ctua l la w a rgume nts , come  to

conclus ions , and then decide  whe the r PWCo should be  a llowed to ente r this  agreement based upon

such cons ide ra tions . But the re  is  a  subs tantia l diffe rence  be tween noting the  potentia l e ffect of such

a n a gre e me nt on the  public , a nd a s s e rting  juris diction  ove r the  unde rlying tra ns a ction  its e lf.

Inte rvene rs  a re  a sking the  Commiss ion to a sse rt such authority by s imply a sking the  Commiss ion to

subs titute  the  phrase  "public inte re s t" in place  of "conclus ions  of law".

In this  Applica tion, the  actions  of PWCo a re  not be ing cha llenged. The  actions  of the  Dis trict

a re . By a ll a ccounts , P WCo ha s  ne gotia te d a  be ne ficia l a rra nge me nt. The  Dis tric t will ris k its

inve s tme nt firs t, a nd P WCo will risk its  mone y s e cond, if a t a ll. As  S ta ff ha s  a rgue d in its  ope ning

2
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brie f, the  e vide nce  is  cle a r tha t PWCo is  re que s ting the  inde bte dne ss  for a  la wful purpose , a nd the

proje ct is  within the  compa ny's  corpora te  powe r. The  proje ct is  cons is te nt with s ound fina ncia l

pra ctice s , a nd the  compa ny ca n a fford to pa y a ny obliga tions  tha t a ris e  unde r the  a gre e me nt. The

we ll-docume nte d ris ks  a s s ocia te d with de e p we ll drilling tha t P WCo would norma lly a s s ume  a re

gre a tly mitiga te d by the  pa rticipa tion of the  Dis trict. Thus , from the  pe rs pe ctive  of P WCo, this

a rra nge me nt could ha rdly be  be tte r. The re  is  nothing in  the  re cord  to  s upport a  de nia l of th is

applica tion.
8
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Unde r the se  circums ta nce s , the  Commiss ion is  pla ce d in the  pos ition of a s se rting tha t while

the re  is  no e vide nce  tha t P WCo is  doing a nything ina ppropria te , a nd to the  contra ry P WCo ha s

ne gotia te d a n e xce lle nt contra ct for its  ra te pa ye rs , the  Commis s ion is  none the le s s  de nying the

a pplica tion. Why?  Be ca use  the  Commiss ion be lie ve s  the  public mus t be  prote cte d from the  a ctions

of the  Dis trict. And no ma tte r wha t re a soning the  Commiss ion a sse rte d for the  finding, the  de cis ion
13

would have  the  same  e ffect a s  if the  Commiss ion a sse rted authority ove r the  Dis trict's  actions . From
14

15

16

17

the  Dis trict's  point of vie w, the  Commis s ion will ha ve  a cte d to pre ve nt a ctions  it ha s  the  la wful

authority to make , a s  an e lected body, on beha lf of its  cons tituents . Under the  ins tant circumstances ,

such a  pos ition would be  difficult for the  Commiss ion to de fend.

The  Inte rve ne rs  ha ve  a ske d the  Commiss ion to inva de  the  a uthority of the  Dis trict in se ve ra l

18
of the  a rgume nts  pre se nte d in the ir pos t-he a ring brie f. Ea ch of the se  a rgume nts  a re  outs ide  of the

19
2 juris dic tion of the  Commis s ion.

0

21
A.

The Interveners assert that the Commission should deny the application because the "parties"

Article 9., Section 7

22

23 la c k a u thority unde r the  Arizona  Cons titu tion . In  tru th ,  it is  on ly the  Dis tric t a lle ge d  to  be  a c ting

24 outs ide  its  a uthority, a nd tha t a rgume nt is  mis pla ce d. Inte rve ne rs  a s s e rt tha t Artic le  9, S e ction 7 of

the  Arizona  Cons titution pre ve nts  the  Dis tric t from e nte ring into the  contra ctua l obliga tions  of the  K-
25

26
2 agreement. However, the re  is  no dispute  in this  ma tte r tha t the  P ine  S trawberry Wate r Improvement

Dis trict is , by de finition, a  ta x le vying improve me nt dis trict. The re fore , unde r Article  13, S e ction 7
27

28
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of the  Arizona  Cons titu tion , the  re s tric tions  e nume ra te d  in  Artic le  9 , S e ction  7  do  not a pply.

Inte rveners  cita tions  to the  cases  surrounding the  transaction a re  s imply inapplicable .

The  fa ct is  s imple , the  Commiss ion mus t not usurp the  a uthority of the  Dis trict to ma ke  the

decis ions  it was  e lected to make , whe the r the  Commiss ion agrees  with them or not. In this  ca se , the

agreement is  ve ry good for the  utility reques ting penniss ion to encumber its  a sse ts . The re  should be

no se cond-gue ss ing of the  prude nce  of the  Dis trict, a t the  e xpe nse  of the  ra te pa ye rs  of a  re gula te d

utility. Those  ra tepayers  dese rve  as  much public inte res t scrutiny as  the  members  of the  Dis trict.
8

B. Capacitv To Contract
9

The  Inte rve ne rs  a ls o a s s e rte d tha t Commis s ion s hould de ny the  Applica tion be ca us e  the
1 0

1 1

Dis tric t la cks  the  ca pa c ity to  con tra c t,  ma king  the  con tra c t uncons titu tiona l,  a nd  the re fo re

une nforce a ble . Aga in, the se  a re  a rgume nts  be yond the  jurisdiction of the  Commiss ion. But to the
1 2

1 3

1 4
Authority Of The  Coun tv Tre a s u re r

1 5

1 6

1 7

1 8

1 9

e xte nt tha t the y a re  cons ide re d in the  na me  of public inte re s t, the  public inte re s t is  be s t s e rve d by

a llowing PWCo to fina lly ge t more  wa te r.

C ;

The  In te rve ne rs  u rge  the  Commis s ion  to  de ny the  App lica tion  be ca us e  the  e s c row

a rra nge me nt is  a n unla wful de le ga tion of the  powe r be longing e xclus ive ly to the  County Tre a sure r.

The  Inte rve ne rs  go so fa r a s  to la be l this  a n "unla wiiil fina ncia l tra nsa ction". Aga in, the  Commiss ion

doe s  not ha ve  jurisdiction ove r the  de le ga tion of powe r be twe e n gove rnme nt a ge ncie s . And to the

e xte nt tha t this  informa tion is  cons ide re d unde r the  le ns  of public inte re s t, the re  s imply is  no impa ct
20

upon the  public.
2 1

D. Conflic t Of In te re s t
22

23

24

25

26

27

28

Fina lly, the  Inte rve ne rs  s ugge s t tha t the re  ha s  be e n a  conflict of inte re s t in the  de a lings

be twe e n Mr. Bre nninge r a nd Mr. Richie . Aga in, conflict of inte re s t is  a  contra ctua l la w is s ue  not

prope rly be fore  the  Commis s ion. And a ga in, if this  ma tte r is  cons ide re d by the  Commis s ion a s  a n

e lement of the  public inte res t, the re  is  little  or no impact.

All of the  Inte rveners ' a rguments  rega rding the  actions  of the  Dis trict should be  cons ide red by

the  S upe rior Court, not the  Commiss ion. If the  Inte we nors  or the  ge ne ra l public wa nt to cha lle nge

the s e  a s pe cts  of the  tra ns a ction, the  S upe rior Court ha s  the  a uthority to  he a r the s e  ma tte rs .
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Interveners  a re  represented by counse l who is  quite  capable  of representing the  inte rests  of his  clients

within tha t forum. The  Commiss ion is  s imply not the  prope r forum for the  hea ring of these  conce rns .

In te rms  of public inte re s t, e a ch of the s e  pie ce s  ha s  re la tive ly little  impa ct on the  public

inte re s t in ge ne ra l. Whe n combine d, the  ce ntra l is sue  is  the  e ffe ct on the  public inte re s t should the

Commis s ion gra nt the  a pplica tion a nd the  a pplica tion be  found inva lid by a  court ha ving prope r

juris diction. The  a ns we r is : the re  is  no wa y to know. The re  a re  s imply too ma ny va ria te s  to the

ma nne r in which tha t s itua tion could a ris e . Wha t the  Commiss ion doe s  know right now is  this : The

a gre e me nt provide s  for the  drilling of a  de e p we ll with the  ca pa city to double  the  e ntire  curre ntly-

e xis ting production ca pa city of P WCO, a t a  time  whe n s umme r is  fa s t a pproa ching. If the  we ll

produce s  wha t a ll of the  e xpe rts  e xpe ct it to produce , this  summe r ma y be  the  firs t in re ce nt his tory

without water charges and the  associa ted complaints .

If the  we ll is  uns ucce s s ful, Applica nt will ha ve  los t little  or nothing on be ha lf of its  ra te -

pa ye rs , a nd will s till be  fina ncia lly a ble  to cons ide r a nothe r de e p we ll proje ct of its  own, this  time

a rmed with the  additiona l informa tion ga ined by the  drilling of the  K-2 project.

The  K-2 a gre e me nt is  a  ve ry low-ris k, high-pote ntia l inve s tme nt the  P ine -S tra wbe rry a re a

needs right now. Any a rguments  and concerns  ra ised by the  technica lities  of the  agreement itse lf pa le

in comparison to the  potentia lly huge  benefits  poss ible  for the  whole  community.
11. T H E  B AL AN C E  O F  IN T E R E S T  W E IG H S  IN  F AVO R  O F  G R AN T IN G  T H E

AP P LIC ATIO N
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A, Do u b le  Ta xa t io n

21

22

23

24

25

The  Inte rvene rs  have  sugges ted tha t if taxes  pay for the  drilling of the  we ll, and then the  we ll

is  la te r pla ce d into ra te  ba s e , the  ta xpa ye r will ha ve  "pa id twice " for the  s a me  infra s tructure . The

argument is  factua lly flawed. If the  we ll is  successful, and is  placed into ra te  base , tha t event trigge rs

the  obliga tion of P WCo to give  the  Dis trict ba ck its  initia l inve s tme nt, a t 6% inte re s t. As  S ta ff ha s

s ta te d in  its  ope ning brie f, a "double  ta xa tion" s ce na rio doe s  not a nd ca n not a ris e  unde r the

agreement. The  a rgument is  s imply misplaced.
26
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28
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1
B. Easement Issues

2

3

4

5
High Ris k
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Inte rve ne rs  c la im tha t e a s e me nt is s ue s  re ga rding a cce s s  to the  K-2 we ll s ite  a re  s uffic ie ntly

da ma ging to the  public  inte re s t tha t the  K-2 a gre e me nt s hould not be  a llowe d to go forwa rd. The re  is

s imply no s upport for s uch a  pos ition a nd S ta ff be lie ve s  the re  is  no is s ue  to cons ide r.

c .

The  Inte we nors  s ugge s t tha t the  high ris k a s s ocia te d with de e p we ll drilling ha s  le d P WCo to

fore go the  pos s ibility in  the  pa s t be ca us e  of the  pote ntia l for fa ilure . In  the  ins ta nt ca s e , howe ve r,

P WCo is  moving forwa rd be ca us e  it ha s  a  pa rtne r to  he lp mitiga te  the  ris k. Inte rve ne rs  be lie ve  the

public  in te re s t is  be s t s e rve d by pre ve nting the  Dis tric t from a s s uming wha t the y s e e  a s  "P WCo's "

ris k. Aga in, the  Dis trict ca n s pe nd its  mone y a s  it s e e s  fit, with no inte rfe re nce  from the  Commis s ion.

Howe ve r, e ve n if the  public  inte re s t we re  cons ide re d, the  public  is  ve ry we ll s e rve d by a llowing this

a rra nge me nt. It is  fa ir to s a y tha t the  a bs e nce  of pa rtne rs hip is  wha t ha s  pre ve nte d the  e xplora tion of

de e p  we lls  fo r ma ny ye a rs . Now tha t the  opportun ity is  p re s e n t,  the  pub lic  s ta nds  to  re a p  huge

be ne fits  from the  e fforts . The  Commis s ion s hould a pprove  the  a pplica tion.
15
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D. P a rc e l S ize

Inte rve ne rs  ha ve  a rgue d tha t the  re la tive ly s ma ll s ize  of the  K-2 pa rce l ma ke s  cons truction of

a  we ll prohibitive ly da nge rous . The re  is  nothing in the  re cord s upporting a ny s uch conclus ion. Eve n

if it we re  to be  s hown tha t the re  did e xis t incre a s e d ris k a s s ocia te d with we ll cons truction on s ma ll lot

s ize s , the  ris ks  would ha ve  to s ta gge ring to ove rcome  the  pote ntia l re wa rds  the  K-2 proje ct brings  to

P ine -S tra wbe rry.
21

SUMMARY
22

23

24

25

26

27

28

The  Commiss ion has  orde red PWCo to loca te  additiona l wa te r sources . PWCo has  a rranged

to do jus t tha t, and on a  ve ry la rge  sca le . The  potentia l public bene fits  of the  K-2 we ll a re  s ignificant.

Success  could mean the  end of wa te r hauling cha rges  for PWCo ra tepaye rs . Tha t a lone  should be

s ufficie nt to  tip  the  s ca le  in  fa vor of a pproving the  a gre e me nt. The  a rgume nts  tha t a re  be ing

a dva nce d a ga ins t the  a gre e me nt a re  to the  be ne fit of a  sma ll group of de ve lope rs , a nd a ga ins t the

ove rwhe lming ne e d of the  public for more  wa te r. In ma king this  de cis ion, the  Commis s ion s hould

s imply we igh the  de nia l of this  a pplica tion a ga ins t the  tida l wa ve  of compla ints  re ga rding wa te r

6



1
ha uling tha t a re  ce rta in to a ris e  this  coming summe r, if K-2 is  not on line . The  choice  is  cle a r. This

we ll agreement offe rs  huge  potentia l and ve ry little  risk to PWCo. The  Applica tion should be  granted.

RES P ECTFULLY S UBMITTED this  29th da y of Fe brua ry, 2008.
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Ke vin  O. Torre

1200 W
P hoe niQ,.__-6na  85007
(602) 542-3402
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1 Origina l a nd 13 copie s  of the  fore going
tile d this  29th da y of Fe brua ry, 2008, with:
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Docke t Contro l
Arizona  Corpora tion Com m is s ion
1200 We s t Wa s hington
P hoe nix, Arizona  85007

5 Copy of the  fore going ma ile d this
3rd da y of Ma rch, 2008, to:
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J a y L. S ha piro
P a trick J . Bla ck
Fe nne more  Cra ig, P C
3003 North Ce ntra l Ave nue , S uite  2600
P hoe nix,  Arizona  85012
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Willia m p. S ulliva n
Curtis , Goodwin, S ulliva n,
Uda ll & S chwa b, P .L.C.
501 East Thomas Road
Phoe nix, Arizona  85012-3205
Attorneys  for P ine~Strawberry Wate r Improvement Dis trict

13

14

15

J ohn G. Glie ge
G lie ge  La w O ffice s ,  P LLC
P .O. Box 1388
F la gs ta ff,  Arizona  86002-1388
Attorne ys  for Inte rve ne rs
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